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offenders severely punished and "serious attempts at restraint were very 
generally adopted." 

Dr. Conner in closing, discusses again the right of postliminium, show- 
ing that the right perishes with the treaty of peace, so far as it affects 
property, and he says "Whatever one might say of the treatment of 
private movable property, no one now would be willing to say with 
Halleck 'We think, therefore, that by the just rules of war, the conqueror 
has the same right to use or alienate the public domain of the conquered 
or displaced government as he has to use or alienate its movable prop- 
erty.'" 

In this connection it would have been profitable if there had been 
added some citations of texts or decisions supporting Dr. Conner's views. 
Certain decisions arising under the German occupation of French terri- 
tory in connection with the Franco-Prussian War seem especially in 
point. 

See case of Ghierin, Court of Appeals of Nancy, 1872 (Dalloz, 1872, 
II, p. 185) ; and Mohrl and Haas v. Hatzfeld, same court, 1872 (Dalloz, 
II, p. 229); and see note of both cases, Scott's Cases on International 
Law, p. 674. 

Dr. Conner's thesis is a clear, thoughtful and succinct historical re- 
view of his subject which will be read with interest and profit. A lawyer 
sometimes, as has been indicated, feels the lack of full supporting cita- 
tions which have been, perhaps purposely, limited by Dr. Conner in a 
publication meant to be historical rather than legal. 

Charles Noble Gregory. 

Las reclamaciones extranjeras y el Arbitraje. By Eliseo Giberga. Special 
supplement to the February, 1912, number of El Economists. 
Habana: Imprenta Avisador Comercial. 1912. pp. 22. 

A special supplement of the February number of El Economista, pub- 
lished in Havana, contains a most interesting article by Eliseo Giberga, 
entitled "Las Eeclamaciones Extranjeras y el Arbitraje." 

From the wording of the title, one would naturally expect the article 
to treat of the general subject of "Foreign Claims and Arbitration," but 
a careful reading of the same leads the reviewer to believe that the title 
is misleading and ought to have been stated as "The liability of Cuba to 
the Governments of England, Germany, and France for the payment 
of claims arising during the struggle for independence." 

The writer states, as a premise, that the Cuban state was not born as 
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a consequence and in continuation of the extinction of the sovereignty 
of Spain over Cuba. Neither in the historical nor in the juridical order 
was it the successor of the Spanish state. Spain was sovereign of the 
Island up until the ratification of the Treaty of Paris, by which she 
renounced her sovereignty, — and not in favor of the Cuban people. 
Up until that date, April 11, 1899, there had not existed in Cuba, nor 
had there been recognized, any other sovereignty; and, moreover, al- 
though such a declaration was unnecessary, the Constitution, under 
which it was born, expressly made it, and the new state was recognized. 

Article Second of the Constitution declared the subsistence of the 
Spanish state and of its sovereignty over Cuba, and, consequently, the 
non-existence of another state and another sovereignty up until the 
ratification of the Treaty of Paris, and recognized that it was that 
treaty, and no other fact, that produced the extinction of said sover- 
eignty. 

He concludes that other states which recognized Cuba on the re- 
establishment of the republic in 1902, cannot exempt themselves from 
the declaration of Article Second, because, by that recognition, they im- 
plicitly accepted all of the declarations of the Constitution which it es- 
tablished relative to international order. 

It is added that there are certain acts of the revolution for which the 
Cuban state may incur responsibility in determined circumstances. He 
states that there is in the Constitution a provisional clause which, 
confirming, although it was unnecessary, the irresponsibility of the 
new state, on general principles by reason of facts that occurred before 
its birth, makes, nevertheless, an exception. That article states that 
"The Republic of Cuba does not recognize more debts and engagements 
than those legitimately contracted, in benefit of the revolution, by Chiefs 
of the Corps of the Liberating Army after February 24, 1895, and prior 
to September 19th, of that year, the date on which the Constitution of 
Jimaguayu was promulgated, and the debts and engagements that the 
Revolutionary Government had contracted subsequently, either itself, 
or by its legitimate representatives abroad;" and this rule follows said 
provisional clause, "The Congress will determine such debts and en- 
gagements, and will decide concerning the payment of those which 
were legitimate." 

It results, therefore, that if Cuba were responsible for debts in which 
all the requisites demanded by the first provisional clause of the Con- 
stitution were present, she would only be responsible when the inter- 
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ested parties, having gone to Congress, that body should declare their 
legitimacy and decide upon their payment, without which the Cuban 
Government would not be able to do, constitutionally, either one or the 
other thing. For claims distinct from those which are founded on that 
clause, Cuba is not responsible, either on the ground of the successor of 
the Spanish state, or on the ground of the successor of the revolution, 
which did not constitute an international personality and which was not 
recognized as such; nor would the Cuban Government be able to ac- 
quiesce in the payment of those debts, because the constitutional clause, 
which is prohibitive of the recognition of all debts and engagements 
not specified, prohibits it. 

The writer then states that in regard to the claims presented to Cuba 
for payment that are not founded on the first provisional clause of the 
Constitution, the government will not be able to submit them to an 
arbitral decision, for it can only submit claims which are within its 
competency, and that an international tribunal would not be able to 
pronounce and order a thing done which a party was not competent to 
do. Consequently, a government is not able to empower arbitrators 
to decide on a thing which has been demanded of it when it has not 
the competency to grant such power. If the Cuban Government is not 
able, constitutionally, to recognize the obligations, it would not be able 
to confer upon arbitrators jurisdiction to recognize them. If it is not 
able, constitutionally, to pay them, it would not be able to confer upon 
arbitrators jurisdiction to decree payment. 

The writer indicates a lack of confidence in his argument when he 
states that if it should be necessary to submit the claims to arbitration, 
and, for that purpose, to reform the Constitution, the arbitral opinion 
would have to limit itself to deciding upon the responsibility or the 
irresponsibility of the Cuban state. 

He then states that if this question should be decided against Cuba 
by an arbitral tribunal (although he thinks it absurd that such a thing 
could happen), then it would be necessary for the Cuban Government 
to examine the claims, inquiring into and analyzing the facts and the 
quantity of the same, for the purpose of deciding the amount due; and 
that when the government had formed a judgment as to the quantity of 
claims and has entered into communication with the claimant govern- 
ments, there would again be a new arbitration, which would then discuss 
the legitimacy and the amount of the claims. 

The reviewer has set forth, rather fully, this most interesting article, 
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because he felt that, by doing so, the reader might be able to grasp the 
line of argument of the author. 

There are three legal questions discussed, which are of utmost interest, 
especially, to the claimant governments. 

(1) When did Cuba become a state, and, as such, responsible for her 
acts? This question is capable of discussion along lines of political 
philosophy, as well as those which are purely legal. The writer states 
that the Revolutionary Constitution of Jimaguayu was voted on the 
16th day of September, 1895, and promulgated September 19th, of the 
same year, and that it gave itself the name of "Constitution of the 
Provisional Government of Cuba." This, it would appear, was the be- 
ginning of the Cuban state. Certainly, it seems to the reviewer, that 
there was then a de facto state, which carried on war against Spain and 
was the means, possibly due to the war between Spain and the United 
States, of its later becoming a de jure state at the time of the surrender 
of the sovereignty by Spain in the treaty between it and the United 
States, and, as such, it would appear to be responsible for obligations 
incurred by reason of the struggle for statehood, said obligations being 
necessarily incident thereto. To contend otherwise would seem to be 
an attempt to free herself of responsibility for the very acts which 
assisted her in obtaining statehood. The argument advanced by the 
writer would not seem to have any more legal weight than an argument 
that Cuba could not be responsible nor be held responsible for claims 
that may arise to-day, because she is not a state de jure and sovereign on 
account of the Piatt Amendment and the possible intervention of the 
United States. 

(2) The claim that Cuba can limit its responsibility by an article in 
its Constitution cannot be supported by international precedent or 
equitable principles. One of her sister republics had a provision in its 
Constitution which provided that foreigners could not, under certain 
circumstances, make a claim against the government; but when the 
question was presented before an arbitral tribunal, the arbitrators did 
not hesitate to find against the clause. 

(3) The author states that if it is necessary to reform the Constitution 
and arbitrate, the only question that the tribunal could have jurisdic- 
tion over is an abstract one — the responsibility or irresponsibility of 
the Cuban state. In case of a finding adverse to Cuba, then he says 
that Cuba would examine the claims, and, thereafter, there would have 
to be another arbitration to pass upon the legality and amount of the 
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claims. These suggestions, if carried out, would place upon the claim- 
ants the expense of practically three arbitrations: 

(a) On the question of the responsibility of the Cuban state, — to 
be decided by an arbitral tribunal. 

(b) On the question of the proof, — to be presented before the Cuban 
Government 

(c) On the question of the legitimacy and the amount of the claims, — 
to be presented before an arbitral tribunal. 

How much more practical and simple it would be, in case Cuba should 
consent to arbitrate, to submit to but one arbitral tribunal the two 
questions: 

(a) Is Cuba responsible? 

(b) And, if so, to what extent? Walter S. Penfield. 



Das Internationale Privat-und Zivilprozessrecht auf Grand der Haager 
Konventionen. By Dr. F. Meili and Dr. A. Mamelok. Zurich: 
Orell Fiissli. 1911. pp. xvi, 427. 

The greatest progress in the science of private international law, known 
since the days of Bartolus (1314-1357), has been made during the 19th 
century. With the rapidly increasing intercourse among nations, there 
was naturally awakened a deep interest in the study of this branch of 
the law. Much was accomplished during this time to place this subject 
upon a deeper and broader foundation, but, as far as practical results 
are concerned, no great advance was made in the harmonization of the 
rules actually governing in the various countries. In the end it became 
apparent that this object could be accomplished only by international 
agreement. Through the initiative of the Government of the Nether- 
lands, conferences were held in 1893, 1894, 1900, and 1904, at The Hague, 
by the leading countries of Continental Europe, the results of which 
were: 

(1) Three conventions on marriage, divorce and separation, and 
guardianship, signed in 1902 by Austria, Belgium, France, Germany, 
Hungary, Italy, Luxemburg, Netherlands, Portugal, Roumania, Spain. 
Sweden, and Switzerland, and now in force in most of these states. 

(2) A convention concerning civil procedure, signed in 1896 and in 
effect since 1899 in Austria, Belgium, Denmark, France, Germany, 
Hungary, Italy, Luxemburg, Netherlands, Norway, Portugal, Roumania, 
Russia, Spain, Sweden, and Switzerland. 



